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ľ,ealous advocacyĿ o[en blinds us 
to possibilities that are right before 
us. To see them, we may need to 
change how we perceive ourselves and 
our opponents.

When she was on the bench, Los Angeles 
Superior Court Judge Mary �ouse Őret.ő, 
once faced two incessantly combative 
lawyers who each claimed entitlement 
to ŪƓ0,000 in sanctions against the 
other. !ather than decide their reciprocal 
discovery motions, she ordered the two 
attorneys to have lunch together, to ash 
a set of tuestions about each other, and 
to report bach at 1:30 p.m. They balhed 
but a[er lunch they sent a note to Judge 
�ouseĽs clerh that they had settled the 
case. A year later, they visited Judge 
�ouseĽs chambers to let her hnow that 
they and their families had become 
friends and were now vacationing 
together on a regular basis.

Born out of courage, the concept of 
ľzealous advocacyĿ advances a noble 
goal of client loyalty that is sometimes 
distorted into justifying bullying, 
hiding, posturing, rudeness, and other 
competitive behavior. In the name of 
ľzealous advocacy,Ŀ some attorneys Őand 
clientső feel compelled to treat opponents 
as ľenemiesĿ and are uncomfortable 
befriending and collaborating with 
opponents to harmonize competing 
viewpoints Ō a misunderstanding of our 
practical role as lawyers and how we can 
most e@ectively perform that role.

In 1Ѷ20, British barrister �enry Lord 
Brougham, while vigorously defending 
 ueen Caroline against a charge of 
adultery, scandalously threatened Ō at 
his own and the monarchyĽs peril Ō to 
disclose the secret marriage of her 
husband, �ing George I(, and thereby 
popularized ľzealous advocacyĿ as a 
lawyerĽs duty. ľŒAœn advocate, in the 
discharge of his duty, hnows but one 
person in all the world, and that person 
is his client. To save that client by all 
means and e�pedients, and at all hazards 
and costs to other persons, and, among 
them, to himself, is his Crst and only dutyĸ 
and in performing this duty he must 
not regard the alarm, the torments, the 
destruction which he may bring upon 
others. Separating the duty of a patriot 
from that of an advocate, he must go 
on rechless of consetuences, though it 
should be his unhappy fate to involve 
his country in confusion.Ŀ Ő2 The Trial at 
Large of �er Majesty, Caroline Amelia 
Elizabeth,  ueen of Great Britainĸ in 
the �ouse of Lords, on Charges of 
Adulterous Intercourse 3 ŐLondon, 
printed for T. �elly 1Ѷ21ő.ő

This concept Ō ľzealous advocacyĿ Ō was 
incorporated in the Crst ABA Canons 
of Professional Ethics Ő1Ɩ0Ѷő with the 
words ľwarm zeal.Ŀ It invohed the same 
dedication and fearlessness e�pressed 
by Brougham, e�cept his ľrechless of 
consetuencesĿ approach was tempered 
by a practical adherence to truth, trust, 
and the rule of law.

Written by Sidney Kanazawa*

THE BEST WAY TO DESTROY AN 
ENEMY IS TO MAKE HIM A FRIEND
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How Far a Lawyer May Go in Supporting 
a Client’s Cause? Nothing operates more 
certainly to create or to foster popular prejudice 
against lawyers as a class, and to deprive the 
profession of that full measure of public esteem 
and conCdence which belongs to the proper 
discharge of its duties than does the falv; 1lail, 
o[en set up by the unscrupulous in defense of 
tuestionable transactions, that it is the duty of 
the lawyer to do whatever may enable him to 
succeed in winning his clientĽs cause.

ľThe lawyer owes ļentire devotion to the 
interest of the client, warm zeal in the 
maintenance and defense of his rights and the 
e�ertion of his utmost learning and ability,Ľ to 
the end that nothing be tahen or be withheld 
from him, save by the r�l;v of la�, legally 
applied. No fear of judicial disfavor or public 
unpopularity should restrain him from the full 
discharge of his duty. In the judicial forum the 
client is entitled to the beneCt of any and every 
remedy and defense that is authorized by the 
law of the land, and he may e�pect his lawyer 
to assert every such remedy or defense. But it 
is steadfastly to be borne in mind that the gr;a| 
|r�v| of |_; la��;r iv |o 0; r;rforl;7 �i|_in an7 
no| �i|_o�| |_; 0o�n7v of |_; la�. The oLce of 
attorney does not permit, much less does it 
demand of him for any client, violation of law or 
any manner of fraud or chicane. �e must obey 
his own conscience and not that of his client.Ŀ 
ŐItalics added.ő

In the Preamble of the 1Ɩ0Ѷ ABA Canons of 
Professional Ethics, the ABA dra[ers recognized 
a practical reality Ō the publicĽs conCdence in the 
integrity and impartiality of lawyers and the rule of law 
is essential to maintain a just !epublic. ľIn America, 
where the stability of Courts and of all departments 
of government r;v|v �ron |_; arrro�al of |_; r;orl;, it 
is peculiarly essential that the system for establishing 
and dispensing Justice be developed to a high point 
of eLciency and so maintained that the public shall 
have a0vol�|; 1onC7;n1; in |_; in|;gri|� an7 ilrartiali|� 
of its administration. The f�|�r; of |_; !;r�0li1, to a 
great e�tent, depends upon our lain|;nan1; of ��vti1; 
pure and unsullied. It cannot be so maintained unless 
the conduct and the motives of the members of our 
profession are such as to l;ri| |_; arrro�al of all f�v| 
men.Ŀ ŐItalics added.ő

In 1ƖѶ3, the ABA issued our current Model !ules of 
Professional Conduct and lionized the concept of 
ľzealous advocacyĿ by repeating the concept three 
times in the Preamble. ľAs advocate, a lawyer �;alo�vl� 
asserts the clientĽs position under the rules of the 
adversary system.Ŀ ŐItalics added.ő ľThese principles 
include the lawyerĽs obligation �;alo�vl� to protect 
and pursue a clientĽs legitimate interests . . . .Ŀ The 
ABA even thought that ľwhen an opposing party is 
well represented, a lawyer can be a �;alo�v advocate 
on behalf of a client and at the same time avv�l; that 
justice is being done.Ŀ ŐItalics added.ő

But in subsetuent years, many states, including 
California, removed or chose not to include the 
word ľzealĿ in their own state rules of professional 
conduct and emphasized civility over ľzealĿ to subdue 
the warrior-lihe mentality that ľzealĿ encourages. 
Ő�arrington ş Benecchi, �v i| $il; |o !;lo�; ĺ,;alĻ 
rol 
|_; ��� �o7;l !�l;v of �rof;vvional Con7�1|Ĵ ŐMay 2ѵ, 
2021ő Ethics ş Professionalism, ABA Litigation Section.ő

In 200ƕ, the California State Bar adopted the California 
Attorney Guidelines of Civility and Professionalism that 
underscored the essential nature of ľcivility, professional 
integrity, personal dignity, candor, diligence, respect, 
courtesy, and cooperation . . . to the fair administration 
of justice and conYict resolution.Ŀ

In 201Ɠ, the California State Bar reinforced the 
importance of civility by adding to the oath for new 
attorneys the sentence, ľAs an oLcer of the court, I 
will strive to conduct myself at all times with dignity, 
courtesy, and integrity.Ŀ

In 201Ѷ, CaliforniaĽs current !ules of Professional 
Conduct were e�pressly adopted ľto protect the public, 
the courts, and the legal professionĸ protect the integrity 
of the legal systemĸ and promote the administration 
of justice and conCdence in the legal professionĿ and 
retuired California lawyers to act with truthfulness, 
fairness, and integrity Ō but not zealous advocacy.

This emphasis on civility is practical.

We are who we thinh we are. �ow we view ourselves 
and others is o[en referenced as ľfast thinhingĿ Ő	aniel 
�ahnemanő, implicit bias, or self-fulClling prophecy. 
If we truly thinh of ourselves as ľzealous advocatesĿ 
Ō warriors Ō on behalf of our clients, we are lihely to 
view the world in ľzero-sumĿ ŐľusĿ vs. ľthemĿő terms. 
Lihe sports teams, we will be loyal to our team and 
teammates and regard our opponents as enemies who 
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cannot be trusted and who similarly cannot trust us. 
Lihe team sport athletes, we must be uncompromising 
in our devotion to our cause and Cnd every fact and 
law and opportunity to ľwin-at-all-costĿ and bury our 
opponent. ľWeĿ are right and ľtheyĿ are wrong. There 
can be only one winner. One way. One truth.

But who are ľweĿĵ And who are ľtheyĿĵ And how do 
ľweĿ decide who is ľrightĿ or ľwrongĿĵ

As litigators, we hnow there are no static answers to 
these tuestions. We hnow that while we talh about 
rights and obligations and fault, we hnow this is a 
relative tuestion. 	epending on the circumstance 
presented, the righteousness of ľweĿ and ignominy of 
ľtheyĿ can Yip and the lines dividing ľweĿ and ľtheyĿ 
can shi[.

We hnow that despite our vociferous claims that ľweĿ 
are right and ľtheyĿ are wrong, we are not warriors. True 
warriors and ľzealous advocatesĿ cannot be trusted and 
cannot trust. Their single-minded goal is to win. They 
have already decided who is right. They cannot give-up 
or compromise until they win. And they hnow the other 
side feels the same way about their cause.

Is that who we are?

No. Lihe our brethren transactional and regulatory 
lawyers, we litigators, judges, arbitrators, and mediators 
help our fellow citizens agree. We facilitate agreements. 
Transactional lawyers bring disparate people together 
with contracts that capture a groupĽs collective vision 
for the future. !egulatory lawyers develop rules to 
coordinate our activities so we all hnow who should 
stop at an intersection, without the need for ad hoc 
agreements at every turn.

Litigators, judges, arbitrators, and mediators all worh 
together to mend past tears in our social fabric with new 
agreements for the present and future. We weave our 
way out of past conYicts with trust and agreements. In 
ƖѶѷ of the cases Cled, the principals settle and directly 
agree on an appropriate path forward. In the 2ѷ of 
cases tried, we reach out to judges and juries to guide 
the principals on how they should step out of the past 
and into the future. And at the end of the adjudicative 
process, the principals either reach new agreements 
or agree to abide by the facts, law, and judgments 
determined by the judge and jury – even if the individual 
judges and jurors involved do not unanimously agree on 
a single path forward.

Our system of justice is practical. We accept jury 
verdicts that are not unanimous. We accept &.S. 
Supreme Court decisions that are Ɣ to Ɠ. We accept 
settlement agreements that never determine one truth. 
Even our 
irst Amendment recognizes we will have 
di@erent viewpoints and prohibits the government from 
compelling one viewpoint.

In this practical system of justice, we lawyers are called 
upon to be practical harmonizers. We remind our 
fellow citizens of our past agreements Ō constitutions, 
statutes, contracts, traditions Ō and try to Cnd ways in 
which we can accommodate our individual freedoms 
and viewpoints without hilling or banishing each 
other. We create stories and reasons that lubricate 
our frictions and smooth our evolution toward a more 
perfect union.

These practical agreements retuire trust.

Thinh about who you trust. With whom do you feel 
comfortable buying a product or serviceĵ Who do 
you feel compelled to tipĵ With whom would you feel 
comfortable leaving your children, your pets, or your 
prized possessionsĵ Who do you turn to for advice 
and counsel?

I suspect it is someone you feel has your best interests 
in mind. Someone selYess enough to be concerned 
about your interests before their own. Someone who 
will listen to you without judgment. Someone who 
humbly tries to see the world through your eyes. 
Someone curious enough to wonder what you are 
thinhing and feeling and worrying about. Someone who 
cares about what happens to you.

	oes any of this sound lihe a ľzealous advocateĿĵ Would 
you buy or accept solutions from a person ľzealouslyĿ 
loyal to your opponentĵ Would you feel compelled to 
tip or leave your children, your pets, or your prized 
possessions with a zealot devoted to the interests of 
someone other than youĵ Would you feel comfortable 
geমng advice and counsel from someone thinhing lihe a 
warrior who views you as their enemyĵ

Even if you have your own zealot warrior Cghting for 
you, do you feel you can assume this self-interested 
battle of zealots will be imbued with integrity, fairness, 
and justiceĵ

Sports is not an appropriate analogy for what we do. We 
do not walh o@ the Celd as separate teams. When we 
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agree, we walh o@ as one team, marching |og;|_;r in a 
l�|�all� agr;;7 direction.

To be e@ective as practical agreement facilitators, we 
need to shi[ our view of ourselves and our opponents. 
+es, we can arrogantly assume we have the only 
right answer and everyone else is wrong. +es, we can 
cynically assume everyone is a cheat and distrust 
anyone with a di@erent point of view. But relying 
solely on our ľfast thinhingĿ and our implicit bias to 
assume the best in ourselves and the worst in others 
only perpetuates a reciprocal distrust. A self-fulClling 
prophecy. We see it in the divisive politics of our 
society. No one is converted by the shouting by ľothersĿ 
we view as enemies. We see it in the ugly verbal and 
physical conduct that generates ever escalating hate 
and fear. ľOurĿ hate and fear only stohes hate and fear 
on the ľotherĿ side and more hate and fear on ľourĿ side. 
We see it in discovery abuses, motions for sanctions, 
and incessant rules and classes on civility. !eciprocating 
bad behavior only perpetuates bad behavior. If we 
want something better, it is up to us Ō individually Ō to 
initiate the change we desire.

To be a practical agreement facilitator, we need to build 
trust. As Abraham Lincoln said, ľthe best way to destroy 
an enemy is to mahe him a friend.Ŀ Or in the words of 
!odney �ing in the a[ermath of the 1ƖƖ2 riots in Los 
Angeles, ľcan we all get alongĵĿ

�ere are a few suggestions of how we can lead and 
build trust:

• !;vron7 �i|_ hin7n;vvĸ Give e�tensions, 
courtesies, and other hindnesses as soon as you 
can. People are reciprocal. We react to hate 
with hate and love with love. We lihe people 
who lihe us. We cooperate with people who 
cooperate with us. 	onĽt reciprocate bad and 
unproductive behavior just because the other 
side started it. Build trust. ŐCialdini, InYuence: 
The Psychology of Persuasion Ő2012ő.ő

• �_on; an7 ,oolĸ Pich up the phone or arrange 
for a ,oom call and just get to hnow your 
opponent. 	onĽt te�t or email or write. Be 
intentional. Ash about what you see in their 
bachground scene. Ash about how they got to 
this point. Ash about their client. Ash about 
your opponentĽs interests and family. Share a bit 
yourself. Just a little real-time eye-to-eye chit-
chat ŐdiLcult to replicate in te�t with a strangerő 
can create a foundation for trust.

• 
in7 �a�v |o i7;ntif� �i|_ �o�r orron;n|ĸ 
ind 
ways to be viewed as having something in 
common with your opponent. Being from the 
same place or school or having similar interests 
or hobbies or even e�periencing the same 
weather or pandemic e�perience can begin to 
create this common identity and trust. ŐCrano, 
The !ules of InYuence: Winning When +ouĽre in 
the Minority Ő2012ő.ő

• �vh or;nň;n7;7 t�;vtionvĸ Open-ended 
tuestions let us see our opponentĽs perspective 
in their own words. It opens the window to 
solutions to our opponentĽs problems and builds 
trust. ľŒOœne of the reasons that really smart 
people o[en have trouble being negotiators 
Ō theyĽre so smart they thinh they donĽt have 
anything to discover.Ŀ Wage understanding, not 
war. Ő(oss, Never Split the 	i@erence Ő201ѵő.ő

• &v; ļ�;vĶ an7 ĸ . .Ŀ In our normal advocacy talh, 
we listen for a breah to present our counter-
perspective. Our dialogue follows a ľyes, but . . 
.Ŀ pattern. In improvisational theater, however, 
there is a concept of ľyes, and . . .Ŀ which allows 
the actors to collaborate and build on the worh 
of the other. ľ+es, but . . .Ŀ changes the focus, 
interrupts the Yow, and essentially rejects the 
otherĽs perspective. This inevitably leads to 
a defensive ľyes, but . . .Ŀ on both sides and 
an escalating argument. Thinhing ľyes, and . . 
.Ŀ forces you to really listen to the other side 
and creatively thinh of ways to achnowledge 
the other and build on the otherĽs perspective. 
ŐLeonard ş +orton, +es, And: �ow Improvisation 
!everses ľNo, ButĿ Thinhing and Improves 
Creativity and Collaboration Ő201Ɣő.ő

• �n7 a0o�; all ;lv; ĸ ĸ ĸ liv|;nĸ We cannot change 
the past or how we came to this confrontation. 
But we can change the present Ō if we 
are practical, curious, and willing to listen. 
ŐGoulston, Just Listen: 	iscover the Secret to 
Geমng Through to Absolutely Anyone Ő2022ő.ő

My fellow practical agreement facilitators, in this land of 
the free and home of the brave, let us lead with courage 
and show our fellow citizens how to listen, identify, 
understand, respond Őrather than reactő, and be ľfriendsĿ 
that ľget along.Ŀ

* "idney �ana�awa is a =ullňtimeĶ �os �ngelesňbasedĶ vir|ualĶ and 
inňrerson media|orńarbi|ra|or wi|_ �R� Ŏ�l|ernative Resolution 
�en|ersŏ. skana�awaŞarcƑadr.com


